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This Court has jurisdiction of this appeal pursuant to the

Arizona Constitution Article VI, Section 16, and A R S. Section
12-124(A) .
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This matter has been under advisenent and the Court has
considered and reviewed the record of the proceedings from the
Chandl er Justice Court and Menoranda of counsel.

Appel  ant was charged by conplaint with a zoning violation,
a class 2 msdeneanor offense. Appel l ant requested that a
court-appointed attorney be provided to him and his request was
deni ed. Appel lant was tried and found guilty on Cctober 4,
1999. Sentencing was schedul ed Novenber 8, 1999. On that date,
Appellant received a suspended sentence, was placed on
supervised probation for a period of twelve nonths including
terms 13 and 18. Term 13 required a fine of $750.00. Term 18
requi red that Appellant clean up the property within 120 days of
Novenber 8, 1999. On that sane date, Appellant was ordered to
appear at a review hearing on March 8, 2000 to show proof that
he had cleaned up the property or that he would be inprisoned.
Thereafter, Appellant was ordered to appear May 8, 2000 at 9:00
a.m to show proof of clean up of property (in an Oder dated
April 10, 2000). Apparently, Appellant failed to appear May 8,
2000 and a warrant was issued for his arrest for failing to
appear and contenpt. The docket from the Chandl er Justice Court
reflects that the warrant was | ater quashed. Appellant appeared

August 31, 2000 explaining that he had been ill and in the
hospi tal . At that time, the Court reset the case for re-
sent enci ng. Appel l ant was sentenced to serve 120 days jail
Sept enber 18, 2000, such sentence to begin Septenber 22, at 6:00
p.m It does not appear that a Petition to Revoke Probation had

been filed by any person. No ot her explanation appears in the
Court record why the Appellant was resentenced August 31, 2000.
The Lower Court granted Appellant’s Mtion to Stay the jail
sentence pending appeal and Appellant filed a tinely notice of
appeal .

Both parties have addressed the issue of right of an

i ndi gent defendant to court-appointed counsel. Bot h counsel
have submtted excellent nenoranda concerning that issue.
However, this Court views the issue sonmewhat differently. The
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first issue which appears to this Court concerns the propriety
of the trial judge in resentencing Appellant on Septenber 18,
2000. On that date, the trial judge ordered that Appellant
woul d serve 120 days in jail. This order was not part of the
sentence which was inposed on Novenber 8, 1999. For the reason
that no jail was originally inposed, Appellant was not entitled
to court-appointed counsel pursuant to Rule 6.1(b), Arizona
Rul es of Crimnal Procedure.

As previously noted, the record does not support an
inference or conclusion that a petition to revoke Appellant’s
probati on had been fil ed. In the absence of such a petition to
revoke or nodify probation, the trial court had no authority to
change the original sentence inposed.

This Court concludes that the trial court was wthout
authority to inpose a jail sentence on Septenber 18, 2000 having
failed to originally inpose a jail sentence (and to suspend al
or a portion of that jail sentence). This case would be
entirely different if either a petition to revoke probation had
been filed or if the trial judge had originally ordered a jail
sentence and then suspended a portion of the jail sentence
contingent upon clean up of the property by the Appellant.

IT IS THEREFORE ORDERED reversing the trial ~court’s
sentence of Septenber 18, 2000 including 120 days jail sentence.

IT IS ORDERED that Appellant’s probationary term of 12
nont hs expired Novenber 7, 2000.

| T 1S ORDERED di schargi ng Appel | ant from probati on.

T IS ORDERED refunding $1,000.00 Appeal Bond posted by
Appel | ant .

IT IS ORDERED that the Cerk of this Court or the Cerk of
t he Chandl er Justice Court shall refund that Bond to Appellant.
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